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Introduction
§ To begin a dialogue on timely, and occasionally, tough or tricky topics in 

physician compensation and fair market value, PYA surveyed more than 30 
physician compensation experts to understand the collective thoughts on issues 
impacting these topics in 2022. These issues include:

§ The 2021/2022 Medicare Physician Fee Schedule
§ Telemedicine
§ Group Practice Exception Regulatory Changes
§ Advanced Practice Practitioners
§ Value-Based Compensation
§ Nuances Surrounding Compensation per wRVU
§ 2021 (and Beyond) Changes to Commercial Reasonableness
§ Using Benchmark Data, Including COVID-19 Implications, in 2022 
§ Rural Physicians
§ Integration of Independent Physicians in Employment Models
§ COVID-19 Impact on Call Coverage Compensation
§ Other Hot Topics (to be determined by webinar series participants, changes 

in market conditions over 2022, etc.)
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Commercial Reasonableness
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Defining Commercial Reasonableness

“The particular arrangement 
furthers a legitimate business 
purpose of the parties to the 
arrangement and is sensible, 
considering the characteristics 
of the parties, including their 
size, type, scope, and specialty. 
An arrangement may be 
commercially reasonable even if 
it does not result in profit for 
one or more of the parties.” 

80 Fed. Reg. 77657
(Dec. 2, 2020)

Modernizing and 
Changing the Physician 

Self-Referral 
Regulations

HHS has interpreted 
“commercially 
reasonable” as

Stark II Phase II also 
suggests

Additionally, OIG has 
stated

“An arrangement that 
appears to be a 
sensible, prudent 
business agreement, 
from the perspective 
of the particular 
parties involved, even 
in the absence of any 
potential referrals”

63 Fed. Reg. 1700 
(Jan. 9, 1998)

“An arrangement will be 
considered ‘commercially 
reasonable’ in the absence 
of referrals if the 
arrangement would make 
commercial sense if 
entered into by a 
reasonable entity of similar 
type and size and a 
reasonable physician of 
similar scope and specialty, 
even if there were no 
potential DHS referrals”

69 Fed. Reg. 16093 
(March 26, 2004)

In order to meet the 
threshold of 
commercial 
reasonableness, 
compensation 
arrangements with 
physicians should be 
“reasonable and 
necessary”

70 Fed. Reg. 4866 
(Jan. 31, 2005)
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• Regarding commercial reasonableness, CMS clarified that, “The 
determination that an arrangement is commercially reasonable does not 
turn on whether the arrangement is profitable…

• Compensation arrangements that do not result in profit for one or more of 
the parties may nonetheless be commercially reasonable…

• Examples of reasons why parties would enter into such transactions 
include community need, timely access to health care services, fulfillment 
of licensure or regulatory obligations,…charity care, and the improvement 
of quality and health outcomes.” 

• However, CMS does say, “We are not convinced that the profitability of an 
arrangement is completely irrelevant or always unrelated to a 
determination of commercial reasonableness.”

Clarifications Regarding Commercial Reasonableness & Profitability
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Commercial Reasonableness Analysis

PYA
Analysis

Business Purpose Analysis
SQ: Describe how the proposed services contribute to the 
organization’s mission, vision, values, and objectives?

Provider Analysis
SQ: Is the provider the most appropriate person for the arrangement?

Facility Analysis
SQ: Is the facility appropriate for the services being performed?

Resource Analysis
SQ: Are the services already being performed by another party?

Independence & Oversight Analysis
SQ: Is there appropriate oversight of the services?
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Additional Commercial Reasonableness Resources

View Whitepaper Download Practice Aid

On-Demand Webinars

On-Demand Webinar: Basics Of Fair Market Value & Commercial Reasonableness

PYA Insights and Articles
HCCA Article on Stark Regulations and the Impact of Commercial Reasonableness 
Definition on Medical Directorships

Lest We Forget Changes to the AKS Three Key Implications for Fair Market 
Value and Commercial Reasonableness

On-Demand Webinar: Stark Reality Ahead New Rule Means BIG Changes in 2021 to 
FMV, CR, and More

Understanding Fair Market Value Compensation and Commercial Reasonableness

Debunking Myths in FMV and Commercial Reasonableness of Physician Hospital 
Relationships

Lest We Forget Changes to the AKS Three Key Implications for Fair Market Value 
and Commercial Reasonableness

https://www.pyapc.com/wp-content/uploads/2019/04/2013.01.21-Commercial-Reasonableness-White-Paper-PYA.pdf
https://www.pyapc.com/insights/interactive-practice-aid-commercial-reasonableness-assessment-tool/
https://www.pyapc.com/insights/webinar-basics-of-fair-market-value-commercial-reasonableness/
https://www.pyapc.com/insights/pya-principal-quoted-in-hcca-article-on-stark-regulations-and-the-impact-of-commercial-reasonableness-definition-on-medical-directorships/
https://www.pyapc.com/insights/lest-we-forget-changes-to-the-aks-three-key-implications-for-fair-market-value-and-commercial-reasonableness/
https://www.pyapc.com/insights/webinar-stark-reality-ahead-new-rule-means-big-changes-in-2021-to-fmv-cr/
https://www.pyapc.com/insights/understanding-fair-market-value-compensation-and-commercial-reasonableness/
https://www.pyapc.com/insights/debunking-myths-in-fmv-and-commercial-reasonableness-of-physician-hospital-relationships/
https://www.pyapc.com/insights/lest-we-forget-changes-to-the-aks-three-key-implications-for-fair-market-value-and-commercial-reasonableness/


Physician Compensation and Fair Market Value Topics in 2022: Session #4 Page 8

Using Benchmark Data, Including COVID-
19 Implications, in 2022 



Physician Compensation and Fair Market Value Topics in 2022: Session #4 Page 9 9

Impacts to Benchmark Data

§ Productivity Benchmark Data

§ COVID-19
§ Medicare Physician Fee Schedule Changes

§ Compensation Benchmark Data

§ Governmental Relief Efforts
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Benchmark Data Examination (Pre-Covid)

1. Based on average median benchmark data as reported by AMGA, 
Gallagher, MGMA, and SullivanCotter.



Physician Compensation and Fair Market Value Topics in 2022: Session #4 Page 11

Benchmark Data Examination (Intra COVID)

1. Based on average median benchmark data as 
reported by AMGA, Gallagher, MGMA, and 
SullivanCotter.
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Strategies to Mitigate Impacts of Variability within Survey Data

§ Consider utilizing multiple physician compensation and productivity 
survey sources.

§ Trend and/or use a blend of multiple years of physician compensation 
and productivity survey data.

§ Consider impacts of the current MPFS on physician compensation and 
productivity data.

§ Remember: Benchmark surveys are intended to provide directional 
guidance and should not be used as the single source of information for 
determining compliance and fair market value compensation.
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pyapc.com
800.270.9629

Thank you!


